
1The following summary is based on the evidence of record viewed in the light most
favorable to Plaintiff, the nonmoving party, as required when considering a motion for summary
judgment.  Carnegie Mellon Univ. v. Schwartz, 105 F.3d 863, 865 (3d Cir. 1997).
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Plaintiff, Dr. Kate Osuala, brings this action for racialdiscriminationand retaliation under

Title VII of theCivil RightsAct of 1964(“Title VII”), asamended,42U.S.C.A.§§2000e- 2000e-

17.  Plaintiff alleges that she was terminated from her position with Defendant Community College

of Philadelphiaasaresultof racial and national origin discrimination and in retaliation forraising

complaintsof discrimination.  Before the Court is Defendant’s Motion for Summary Judgment.  For

the reasons that follow, the Court will grant Defendant’s Motion.

I. BACKGROUND1

Dr. KateOsualais anAfrican-Americanwomanbornin Nigeria.  She commenced work for

Defendantas GeneralServicesLibrarian on April 1, 1994.  (Pl. Mem. at 4.)  She worked for

Defendant in this capacity until she was terminated in February 1998.  (Id. at 6.)

Throughouthertermof employment,Plaintiff’s professionalcompetenceasalibrarianwas
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neverat issue.  Rather, beginning shortly after she began work, problems developed in Plaintiff’s

relationshipwith librarypersonnel.  Plaintiff asserts that these problems stemmed from Defendant’s

discriminatoryfocusonPlaintiff’s cultureandnationalorigin.  (Pl. Mem. at 1-2.)  Defendant insists

thatconflictsresultedfromPlaintiff’s unprofessional,rude,and insubordinate behavior.  (Def. Mem.

at 2.)  Executive Director of Library Services Joan Johnson (“Ms. Johnson”) and Plaintiff’s

immediatesupervisorJerryFedorijczuk(“Mr. Fedorijczuk”)metwith Plaintiff onseveraloccasions

andsentseveralmemorandato herbetween1994andOctober1996(Id. at6-7),buttherelationship

between Plaintiff and her supervisors continued to deteriorate. 

Onor beforeOctober1996,Plaintiff sentamemorandumto herUnionrepresentative,Rick

Bojar,complainingof discriminatorytreatment.  (Pl. Ex. 6, Fedorijczuk Test. at 953.)  On November

19,1996,Ms. Johnsonissuedaformal written warningto Plaintiff, threateningdisciplinaryaction

should Plaintiff engage in further unprofessional conduct.  (Def. Ex. E  at 24, Johnson Mem.)  On

December2, 1996,Plaintiff filed a grievance with her Union, alleging race and national origin

discrimination.  (Def. Ex. E at 32-33, Osuala Grievance.)

Plaintiff contendsthatfurtherdiscriminatorytreatmentfollowed,in retaliationfor filing this

grievance.  (Pl. Mem. at 6.)  According to Defendant, Plaintiff’s conduct remained unprofessional

andinappropriate.  (Def. Mem. at 8.)  Finally, in March 1997, Ms. Johnson recommended non-

renewalof Plaintiff’s appointmentto Defendant.  (Def. Ex. E at 53, Johnson Mem.)  Accepting this

recommendation,Defendant President Frederick W. Capshaw, Ph.D. gave Plaintiff a terminal

appointmentfor the 1997-1998academicyear.  (Id. at 55, Capshaw Letter to Pl.)  In September

1997,DefendantVice Presidentfor AcademicAffairs RonaldA. Williams, Ph.D.notifiedPlaintiff

thatshewouldnotbereappointedfor the1998-1999academicyear.  (Id. at105,Williams Letterto
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Pl.)  Dr. Williams suspended Plaintiff effective February 12, 1998, for the remainder of the academic

year, and she has not worked for Defendant since that date.  (Id. at 227, Williams Letter to Pl.)

Arbitration hearings were held on Plaintiff’s grievances pursuant to the Collective Bargaining

Agreement(“CBA”) betweenPlaintiff’s UnionandDefendant.  These proceedings took place over

twelvedaysbetweenJune1998andMarch1999.  (Def. Ex. A, Arbitration Op. at 1.)  Arbitrator

Walter J. Gershenfeld issued his opinion on September 7, 1999.  (Id.)  The opinion found no

discriminatoryactionbyDefendant,andthatPlaintiff’s dismissalwasfor justcause.  (Id.at29-30.)

However,the Arbitrator awarded$1,000to Dr. Osualafor Defendant’s procedural errors in the

March 1997 notice of non-renewal.  (Id. at 30.)

Plaintiff filed the instantComplainton January7, 2000.  Defendant moved for summary

judgment on June 13, 2000.  The matter is now fully briefed and ready for decision.            

II. LEGAL STANDARD

Summaryjudgment“shall berenderedforthwith if thepleadings,depositions,answersto

interrogatories,andadmissionsonfile, togetherwith affidavits,if any,showthatthereis nogenuine

issue as to any material fact and that the moving party is entitled to judgment as a matter of law.”

Fed.R. Civ. P. 56(c).  An issue is “genuine” only if there is sufficient evidence with which a

reasonablejury couldfind for thenon-movingparty. Andersonv. LibertyLobby,Inc., 477U.S.242,

248(1986).  Furthermore, bearing in mind that all uncertainties are to be resolved in favor of the

nonmovingparty,afactualdisputeis only “material” if it mightaffecttheoutcomeof thecase.Id.

A partyseekingsummaryjudgmentalwaysbearstheinitial responsibilityof informingthedistrict

court of the basisfor its motion and identifying those portions of the record that it believes

demonstratetheabsenceof agenuineissueof materialfact. CelotexCorp.v. Catrett, 477U.S.317,
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322(1986).  Where the non-moving party bears the burden of proof on a particular issue at trial, the

movant’sinitial Celotexburdencanbemetsimply by “pointing out to the district court that there

is anabsenceof evidence to support the non-moving party’s case.”  Id. at 325.  After the moving

partyhasmetits initial burden,summary judgment is appropriate if the non-moving party fails to

rebutby makingafactualshowing“sufficient to establishanelementessentialto thatparty’scase,

and on which that party will bear the burden of proof at trial.”  Id. at 322.

III. DISCUSSION

Defendantmovesfor summaryjudgmenton four grounds:(1) that Plaintiff’s claims are

waivedunderthetermsof herUnion’sCBA; (2) thatPlaintiff’s claimsarebarredbythedoctrineof

issuepreclusion;(3)thatPlaintiff cannotmakeoutaprimafaciecaseof discriminationorretaliation;

and(4) thatevenassumingaprimafaciecase,Plaintiff cannotshowthatDefendant’sprofferednon-

discriminatoryreasonsfor adverseemploymentdecisionswerepretextual.  The Court will examine

each basis for Defendant’s Motion in turn.

A. Waiver

The CBA betweenPlaintiff’s Union andDefendantcontainsboth an anti-discrimination

clauseandagrievanceprocedure.  The grievance procedure provides for binding arbitration to settle

all complaintsallegingviolationof theCBA, includingdiscrimination complaints.  Defendant argues

that Plaintiff has waived her right to a judicial forum under the CBA’s arbitration and

antidiscriminationclauses.  (Def. Mem. at 14.)  For the reasons that follow, however, the Court

concludesthattheinstantCBA doesnotserveasaclearandunmistakablewaiverof Plaintiff’s right

to bring a statutory discrimination claim in federal court.

In 1974,theSupremeCourtheldthat“therecanbenoprospectivewaiverof anemployee’s



2In finding the Wright CBA too general to waive statutory rights, the Supreme Court
noted that it contained “no explicit incorporation of statutory antidiscrimination requirements.” 
Id. at 80.  The arbitration clause in Wright generally provided for arbitration of “[m]atters under
dispute,” but the remainder of the CBA contained no specific antidiscrimination provision.  Id.
Thus, the Supreme Court did not quantify the amount of statutory language a CBA must contain
to qualify as a “clear and unmistakable” waiver.
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rightsunderTitle VII.” Alexanderv. Gardner-DenverCo., 415U.S.36,51(1974).  Revisiting the

issuein 1991in light of trendsfavoringtheuseof arbitrationto resolvedisputes,theCourt found

thatastatutoryclaimcouldbethesubjectof anenforceablebindingarbitrationagreement.Gilmer

v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991).  Gilmer,however,involvedanindividually

executed  agreement, not a waiver pursuant to a union-negotiated CBA.  Id.

In 1998,theCourtaddressedwhetheraCBA arbitrationclausecouldwaiveanemployee’s

right to a judicial forum in an employmentdiscriminationclaim. Wright v. UniversalMaritime

ServiceCorp., 525U.S.70(1998).  The Wright Courtfoundthatwhile ageneralarbitrationclause

in a CBA could not waive a statutorydiscrimination claim, a specific, “clear and unmistakable”

waivermightbeenforceable.Id.at79-81.  However, because the waiver in Wright didnotmeetthis

exactingstandard,theCourtdeclinedto reachthequestionof whetheranappropriatewaiverwould

indeed be enforceable.  Id. at 82.2

In theaftermathof Wright, aNewYork districtcourtfoundaCBA waiverof astatutoryright

“clear and unmistakable,”and therefore,enforceable. Clarke v. UFI, Inc., 98 F. Supp.2d 320

(E.D.N.Y.2000).  The ClarkeCourtreachedthisconclusionregardingclaimsof sexualharassment

andretaliationbecausetheCBA containedbothaspecificclauseprohibitingsexualharassmentand

agrievanceprocedurethatprescribedbindingarbitrationtosettleclaims under the sexual harassment

clause. Id. at 332.  On the other hand, a court in this district, albeit in a decision issued several



3The Martin CBA provided:
Any and all claims regarding equal employment opportunity
provided for under this Agreement or under any federal, state or
local fair employment practice law shall be exclusively addressed
by an individual employee of the Union under the grievance and
arbitration provisions of this Agreement.

Id.
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monthsbeforeWright, expresseddoubtsthat Congressintendedto permit a CBA to waive an

individualemployee’srightsto selectafederaljudicial forumunderTitle VII. EqualEmployment

OpportunityCommissionv. PathmarkInc., No. Civ. A. 97-3994,1998WL 57520,at *4 (E.D. Pa.

Feb.12, 1998).  The only United States Court of Appeals for the Third Circuit (“Third Circuit”)

opinion to addressthis issuefound a CBA enforceableto waive statutorydiscrimination claims

where “the languageof the collective bargainingagreement. . . explicitly provide[d] for the

mandatoryarbitration of statutory discrimination claims.”  Martin v. DanaCorporation, 114F.3d

421,1997WL 313054,at*9 (3dCir. June12,1997),withdrawn, 114F.3d421(1997),vacated, 114

F.3d 428 (1997), rev’d, 135 F.3d 765 (1997).3  The divided Martin opinion, however,was

subsequentlyvacatedby the Third Circuit. Martin v. DanaCorporation, 135 F.3d 765 (3d Cir.

1997).  Therefore, it has no precedential value.   The majority view among the Circuit courts remains

thatmandatory arbitration clauses in CBAs are unenforceable for statutory discrimination claims.

SeeJacobE. Tyler, MandatoryArbitrationof DiscriminationClaimsUnderCollectiveBargaining

Agreements:TheEffectof Wright,4Harv.NegotiationL. Rev.253,n.69(1999)(discussingthesplit

among Circuit courts on this issue).

DefendantarguesthattheinstantCBA containsaspecificanti-discriminationclause,aswell

asa grievanceandbindingarbitrationprovision.  Because any complaint alleging violation of the

CBA comesunderthegrievanceprocedure,whichincludesbindingarbitration,Defendantcontends
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thatall discrimination claims, including statutory claims, are explicitly subject to binding arbitration.

RelyingheavilyonClarke, DefendantthusconcludesthattheinstantCBA meetstheWrightCourt’s

requirements for a “clear and unmistakable” waiver of the right to a judicial forum, and therefore

should be enforced.   The Court does not agree.

The anti-discrimination clause in the instant case, Article IV(A) of the CBA, states that: 

Neither the Board nor the Federationshall discriminate against any Employee
becauseof race, creed, color, national origin, sex, age, marital status, sexual
orientation or membership in (or lack thereof) or activities on behalf of the
Federation or any other organization or for any other reason violative of law.  

(Def. Ex. K at 7.)  The grievance procedure, Article XXII, declares that:

A grievanceis anallegationor complaintthattherehasbeena breach, violation . .
. or a deviationfrom, the termsof this Agreementor of any policy, practice, or
procedure which relates to wages, hours, or working conditions.

(Def. Ex. K at 84.)  The grievance procedure further provides that if the parties cannot resolve a

grievancetheymay“submitthematter. . . for bindingarbitration,”and“thedecisionof thearbitrator

shall be final and binding upon the parties . . .”  (Id. at 86).  Thus, in order to conclude that all

discriminationclaims are subject to binding arbitration, these clauses must be read together.  This

wastheapproachtakenby theClarkeCourt,which thisCourtunderstandsto havedeterminedthat

a CBA which recitesdiscrimination claims and also contains a grievance procedure prescribing

bindingarbitrationfor suchclaimssufficientlymeetstheclearandunmistakablestandardof Wright.

ThisCourtdepartsfromtheClarkerationale.  Rather, this Court concludes that in order to constitute

a clearandunmistakable waiver, a CBA must explicitly cover federal statutory claims and must

contain clear and unmistakable waiver language.  The instant CBA falls far short of these

requirements.  There is no clause in the instant CBA comparable to that in Martin explicitly
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providingthatall statutoryclaimsshall be exclusivelyaddressedthroughbindingarbitration.  Nor

doesthisCBA containaprovisionexplicitly statingthattheemployeeagreestoarbitrateall statutory

discriminationclaims,andwaivesanylaterright to ajudicial forum.  Any waiver of statutory rights

here is at best implicit, rather than explicit.  Thus, even if the law would allow a “clear and

unmistakable”CBA waiverof statutorydiscriminationclaimsto beenforced,theCourtconcludes

that this waiver does not meet the Wright standard.  Therefore the Court will not grant summary

judgment based on this threshold issue.

B. Issue Preclusion

DefendantnextcontendsthatPlaintiff’s claimsareprecludedfrom relitigationbecausethe

issues were already decided in the previous arbitration.

Issuepreclusion,alsoknownascollateralestoppel,preventspartiesfrom relitigatingissues

thathavebeenadjudicatedpreviouslyontheirmerits. Witkowski v. Welch, 173F.3d192,198(3d

Cir. 1999).  The requirements for applying the doctrine of issue preclusion are: (1) that the issue

previously decided is identical with the one later presented; (2) thattherewasa final judgment on

themerits;(3) thatthepartyagainstwhomissuepreclusionis assertedwasapartyor wasin privity

with the party to the prior adjudication;and(4) that the party againstwhom issue preclusion is

assertedhadafull andfair opportunityto litigatetheissuein questionin theprior adjudication.Id.

at199.   However, the “application of collateral estoppel from arbitral findings is a matter within the

broaddiscretionof thedistrictcourt.” Gilesv. City of NewYork, 41F.Supp.2d308,313(S.D.N.Y.

1999)(quotingUniversalAm. BargeCorp.v. J-Chem,Inc., 946F.2d1131,1137(5th Cir. 1991)).

Thus, “[i]ssue preclusion based on a prior arbitration is permissible, but not mandatory.”  Id.

The arbitrator in the instant case addresseda chargeof discrimination,but this charge was
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not clearly delineatedas a statutoryclaim under Title VII.  (Def. Ex. A. at 2.)  Moreover, the

arbitrationdid notspecificallyaddressaretaliationclaim.  (Id.)  Thus, the claims Plaintiff presents

to this forum arenot clearlyidenticalwith thoseaddressedin thearbitrationproceeding.   Under

thesecircumstances,the Court declinesto exerciseits discretion to apply the doctrineof issue

preclusion to Plaintiff’s claims.  

C. Prima Facie Case

In the absenceof direct evidence of discrimination, the burden shifting paradigm of

McDonnellDouglasCorp.v. Green, 411 U.S. 792 (1973) applies to a Title VII case.  The United

StatesCourtof Appealsfor theThird Circuit (“Third Circuit”) interpretedtheMcDonnellDouglas

approach in the context of summary judgment motions in Fuentesv. Perskie, 32 F.3d 759 (3d

Cir.1994).

Fuentesdictates that the plaintiff bears the initial burden of establishing a primafaciecase

of employmentdiscrimination. Fuentes, 32 F.3d at 763.  If the plaintiff makes a prima facie

showing,the burdenof productionthen shifts to the defendant “to articulate some legitimate,

nondiscriminatoryreasonfor the employer's rejection.”  Id. (citation omitted).  The defendant

satisfiesthisburden“by introducingevidencewhich,takenastrue,wouldpermittheconclusionthat

therewas a nondiscriminatory reason for the unfavorable employment decision.”  Id.   If the

defendant carries this relatively light burden by articulating a legitimate reason, however, “the burden

of productionrebounds to the plaintiff, who mustnow show,by a preponderanceof theevidence,

that the employer’s explanation is pretextual.”  Id.

(i) Racial and National Origin Discrimination

In McDonnellDouglas, afailure-to-hirecase,theSupremeCourtoutlinedafour-prongtest
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aplaintiff mustmeetto establishaprimafaciecaseof discrimination:(i) thatshewasamemberof

a protectedclass;(ii) that shewas otherwise qualified for the position;  (iii) that, despite her

qualifications,shewasrejected;  and (iv) that, after her rejection, the position remained open and the

employercontinuedto seekapplicantsof theplaintiff’s qualifications. McDonnell Douglas, 411

U.S.at802.  In a case of discriminatory discharge, the Third Circuit interpreted the fourth prong to

requirethe plaintiff to show that she was discharged under circumstances that give rise to an

inferenceof unlawfuldiscrimination.Pivirotto v. InnovativeSystems,Inc., 191F.3d344,357(3d

Cir. 1999).  While common circumstances giving rise to an inference of unlawful discrimination

includethemorefavorabletreatmentof similarlysituatedcolleaguesoutsideof therelevantclassor

thereplacementof aplaintiff by someoneoutsideherprotectedclass,thePivirottoCourtexplicitly

stated that a plaintiff can make out a prima facie case even without demonstrating such

circumstances.Id.  Nevertheless, the plaintiff still “must prove by a preponderance of the evidence

thata primafaciecaseof discriminationexists.  It does not suffice to suggest the mere possibility

of discrimination.” Bullock v. Children’sHospitalof Philadelphia, 71 F. Supp.2d482,490(E.D.

Pa. 1999).  

In the instant case, the parties agree that Plaintiff meets the first three prongs of the prima

facie test.  She is a Nigerian born African-American woman who was qualified for the job from

which she was terminated by Defendant.  The parties disagree about the fourth prong.  Because

Plaintiff fails to present evidence that she was terminated under circumstances giving rise to an

inference of discrimination, the Court finds that she fails to establish a prima facie case.4
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5The Court notes that Plaintiff provides no specific citations in support of her charges. 
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Plaintiff chargesthatExecutiveDirectorof LibraryServicesJoanJohnsontookthe“unusual

action . . . beforePlaintiff even set foot upon defendant’s campus” of directing “the Library

personnelto focusuponPlaintiff’s differentnationalorigin vis avie [sic] theirs.”  (Pl. Mem. at 9.)

SheaccusesMs. Johnsonof acting“with suchanimusto adverselyeffectthetermsandconditions

of Plaintiff’s employment.”  (Id.)  Had Plaintiff substantiated these charges, a prima facie case

clearlywouldbeestablished.  However, in support of her contention, Plaintiff submits the following

memorandum from Ms. Johnson to the library personnel:

I amhappy to tell you that the position of General Services
Librarian has been filled. Dr. KateOsualahas accepted the job and
will be startinghereat the beginningof April.  She will be taking
over Jerry Fedorijczuk’s former position supervisingwork-study
studentsandoverseeingtheReserveandPeriodicalareas,aswell as
working at the ReferenceDesk.  Jerry will continue to oversee
interlibrary Loan.

Dr. Osualais from Nigeriaandcomesto usfrom apositionat
the Free Library of Philadelphia.

(Pl.Ex.1.)  The mere mention of Dr. Osuala’s birthplace provides no evidence that Ms. Johnson was

focusingonPlaintiff’s nationaloriginwith discriminatory“animus.”  Thus, the Court can draw from

this memorandum no inference of unlawful discrimination.

Plaintiff further allegesdiscriminatoryconducton thepartof ExecutiveDirector Johnson,

ActingCollegePresidentRonaldWilliams,andPlaintiff’s immediatesupervisorJerryFedorijczuk.

An overallreviewof thearbitrationhearinganddepositiontestimonyprovidedby Plaintiff fails to

support these allegations.5
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pages of Dr. Williams’ deposition testimony, and approximately 75 pages of Mr. Fedorijczuk’s
arbitration hearing testimony.
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Plaintiff assertsthat Ms. Johnson “admitted” [Plaintiff’s emphasis]that she took no

disciplinaryactionagainstwhiteandnon-African immigrant library employees for “thesametype

of allegedlyrudeandconfrontationalbehaviorfor whichshedisciplinedPlaintiff andfor whichshe

recommended the firing of Plaintiff.”  (Pl.Mem.at 10.)  Plaintiff further asserts that Ms. Johnson

admitted“that no otherLibrarian was disciplined for what turned out to be anonymous/fictitious

studentcomplaintsexceptfor Plaintiff.”  (Pl. Mem. at 11.)  In contrast with these assertions, nowhere

in Ms.Johnson’stestimonydoesshestatethat“fictitious” studentcomplaintswereactuallyusedto

buttressthe case for termination of Plaintiff.  Moreover, rather than indicating that non-African

librarianswerenot disciplined for the same conduct exhibited by Plaintiff, Ms. Johnson states, “I

havenever,in myexperiencein thelibrary,hadthelevelor degreeof studentcomplaintsI havehad

aboutDr. Osuala.”  (Pl. Ex. 4, Johnson Test. at 507-08.)  She acknowledges receiving occasional

complaintsaboutotherlibrarians,butclearlyemphasizesthatcomplaintsaboutDr. Osualawerefar

greater in number and significance than those about any other librarian.  Thus, because no other

librarian’sconductapproachedthatof Dr. Osuala,Defendant’sfailureto disciplineotherlibrarians

doesnotcreateaninferenceof discrimination.SeeSt.Hilaire v. ThePepBoys-- Manny,Moeand

Jack, 73 F. Supp.2d 1366,1371(S.D. Fla. 1999)(statingthat in determiningwhethersimilarly

situatedemployees are more favorably treated, “the quantity and quality of the comparator’s

misconduct[must] be nearly identical to prevent courts from second-guessing employers’ reasonable

decisionsandconfusingappleswith oranges”).  Other allegations about the failure of Ms. Johnson

to similarlydisciplinethelibrary“classifiedstaff” areinapposite.TheseemployeeswerePlaintiff’s
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subordinates, and therefore not similarly situated to Dr. Osuala.

Plaintiff similarly makes sweeping conclusions about Dr. Williams’ testimony, without

providingaspecificsupportingcitation:“Dr. Williams admits hehadevidenceof otherLibrarians

at defendantengagingin the samebehavior for which Plaintiff was fired yet who were not

disciplined.. .”  (Pl. Mem. at 11.)  Dr. Williams, like Ms. Johnson, acknowledged that there were

complaintsaboutotherlibrarians.  (Pl. Ex. 5, Williams Depo. at 63-68.)  Nowhere in his deposition,

however, does he say that these librarians were engaging in the same behavior for which Plaintiff

wasfired.  Instead, Dr. Williams testified that he never received a similar number of complaints of

unprofessional,insubordinateconductaboutanyotherlibrarian.  (Def. Reply, Ex. A, Williams Depo.

at 74-75.)  Rather than resulting merely from isolated complaints of rude behavior, Dr. Williams

described Dr. Osuala’s firing asstemming from her refusal to take direction from her supervisors,

which resulted in a “state of anarchy”in thelibrary.  (Id. at 22.)  Plaintiff apparently contends that

all complaints of “rude behavior” mandate the same discipline by employers regardless of the

specific nature of the behavior and the number of occurrences in order to avoid an inference of

discrimination.  The Court cannot subscribe to this conclusion.  Under these circumstances,

Plaintiff’s chargesof discriminationamountto nomorethanmerespeculation.SeeBullock, 71F.

Supp.2d at 490(discussingthedifferencebetweenspeculationandinference,andconcludingthat

“a prima facie case of discrimination requires more than . . . speculation”).

In support of her claim of discriminatory treatment, Plaintiff quotes Mr. Fedorijczuk as

askingher“when areyou going back to Nigeria?”  (Pl. Mem. at 13.)  In his deposition, however,

Mr. Fedorijczuk explained,

I . . . did notconstantlyaskherif she’sgoingbackto Africa.  I did on
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oneoccasionaskherduringearlysummerif shewasplanninga trip
backto Nigeriabecauseshehadgonethesummerbefore,strictly just
conversational things.

(Def. Ex. C, FedorijczukDepo.at724.)  When he learned that she took offense to the comment, he

apologized.  (Id. at 725.)  Thus, Plaintiff has not shown that this comment was motivated by

discriminatoryanimus.Moreover,Mr. Fedorijczuk’sdepositionshowsthatthecommentwasmade

sometimeprior to August 1996,at leastsevenmonthsbefore Plaintiff received notice of non-

renewal.  (Id. at 724.)  Regardless of the speaker’s intent, this exchange took place too long before

Plaintiff’s terminationtobyitselfestablishdischargeundercircumstancesgivingrisetoaninference

of discrimination. SeeEzold v. Wolf, Block, Schorr and Solis-Cohen, 983 F.2d 509, 545(3d Cir.

1992)(concludingthat“[s]tray remarksby non-decisionmakers or bydecisionmakersunrelatedto

thedecisionprocessarerarelygivengreatweight,particularlyif theyweremadetemporallyremote

from the date of decision”).

Finally,Plaintiff’s  assertion that her position “is now split between 2-3 employees not within

her protected class,” if substantiated, could establish the fourth prong ofthe prima facie test.  (Pl..

Mem. at 4,16.)  Plaintiff, however, provides as heronly documentationfor this claim,a collection

of approximately fifty W-2 forms of librarypersonnel.  (Pl. Ex. 19.)  These forms do not establish

thatPlaintiff wasreplacedby individualsoutsideherprotectedclass.  In its Response to Plaintiff’s

Requestfor AdmissionNo. 6, DefendantassertsthatanAfrican-Americanwomannow performs

Plaintiff’s duties.  (Def. Ex. M.)  Thus, Plaintiff’s bare assertion is insufficient to create an inference

of discrimination. 

TheCourthascarefullyreviewedall Plaintiff’s claimsthatcouldpossiblysupportthefourth

prongof theprima facietest,andconcludesthatshehasnot metherburden.  However, the Court
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will continue its inquiry and examine whether Plaintiff has provided evidence to show that

Defendant’s proffered legitimate reasons forits actionsarepretextual.  Before doing so, the Court

will analyze whether Plaintiff has established a prima facie case of retaliation.   

(ii) Retaliation

To establishaprimafaciecaseof retaliation,Plaintiff mustshowthat:(1) shewasengaged

in aprotectedactivity;  (2) the employer took an adverse employment action against Plaintiff after

or contemporaneouswith herengagementin thatprotectedactivity;  and (3) a causal link existed

betweentheprotectedactivity andtheadverseemploymentactions. Quirogav. Hasbro,Inc., 934

F.2d497,501(3dCir. 1991)(citing Jalil v. Avdel Corp., 873F.2d701,708(3dCir. 1989)).  Thus,

while timing alone may be sufficient in unusual factual situations, “the mere fact that adverse

employment action occurs after a complaint will ordinarily be insufficient to satisfy the plaintiff’s

burdenof demonstratingacausallink betweenthetwoevents.”Robinsonv. City of Pittsburgh, 120

F.3d 1286, 1301 (3d Cir. 1997).  

DefendantarguesthatPlaintiff hasnotestablishedaprimafaciecaseof retaliation.  Plaintiff

countersbyallegingthatshereceivedherfirst formalwarningaboutherconductin November1996,

one month after she complained about discriminatory treatment.  (Pl. Mem. at 10.)6  Plaintiff

providesnothingfurtherto establishacausallink betweenhercomplaintandadverseemployment
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action.  To the contrary,therecordshowsthattherehad been numerous discussions with Plaintiff

aboutinappropriatebehaviorin thetwo yearsbeforeshefirst complainedof discrimination.  (Def.

Mem.at 6-7.)  While she made an informal complaint prior to the warning, she only filed a formal

grievance alleging discrimination one month after the warning,in December1996.  (Def. Ex. E at

32-33,OsualaGrievance.)  She was notified of non-renewal in March 1997, and was suspended from

employmentin February1998.  The Court finds that in this context of ongoing problems long before

herfirst complaint,andthelengthof timebetweenthecomplaintandherultimatetermination,the

facts do not support a prima facie case of retaliation based on timing alone.

Finally, Plaintiff offerstheputative“nearly70%drop” in hersalaryaftershecomplainedof

discrimination as evidence of retaliation.  (Pl. Mem. at 3.) However,asDefendantpointsout, the

reduction in Plaintiff’s 1998 annual earnings  actually occurred because she was terminated from

employment after working for only two months in 1998.  (Def. Reply at 3.)  Dr. Williams’ letter

suspending PlaintiffdocumentsthatshereceivedhersalarythroughMarch31,1998.  (Id., Ex. B.)

Thus, Plaintiff’s 1998 earnings were reduced compared with1997becauseof hertermination, not

becauseof anyreductionin salary.  There simply is no support in the record for Plaintiff’s contention

that her salary was decreased after she complained of discrimination. 

AlthoughPlaintiff hasnotmadeoutaprimafaciecasefor discriminationor retaliation,the

Courtwill neverthelessproceedtoconsiderwhetherPlaintiff canshowthatDefendant’sreasonsfor

its adverse employment actions were pretextual.

D. Pretext

Undertheburden-shiftingparadigmof McDonnell-Douglasasexplicated by Fuentes, the

burdennowshiftsto Defendantto articulatea“legitimate,nondiscriminatoryreason”for Plaintiff’s
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termination.Fuentes, 32F.3dat763.  Should Defendant carry this “relatively light burden,” Plaintiff

mustthenshow,byapreponderanceof theevidence,thatDefendant’sexplanationis pretextual.Id.

Defendant argues that Plaintiff was dischargedfor “continued rude, abrasive and

inappropriate behavior and her insubordination toward her supervisors.”  (Def. Mem. at 32.)

Defendant contendsit was forced to terminate Plaintiff because her “unprofessional and

insubordinatebehaviorsubstantially harmed the functioning of the Library at the College.”  (Def.

Mem. at 38.)  In light of the documentation provided by Defendant in support of its reasons, the

Court concludes that Defendant has satisfied its burden of articulating legitimate, non-discriminatory

reasons for terminating Plaintiff.

In ordertosurviveamotionfor summaryjudgmentbyshowingthatDefendant’sexplanation

is pretextual, 

[T]he plaintiff generallymust submit evidencewhich: (1) casts
sufficientdoubtuponeachof thelegitimatereasonsprofferedby the
defendantso that a factfindercould reasonably conclude that each
reasonwas a fabrication;or (2) allows the factfinder to infer that
discrimination was more likely than not a motivating or determinative
cause of the adverse employment action. 

Fuentes, 32 F.3d at 762.

TheFuentesCourtalsoaddressedthenatureandquantumof evidencethatPlaintiff must

adduce on the issue of pretext. 

[T]he plaintiff mustpoint to some evidence, direct or circumstantial, from which a
factfindercould reasonably either (1) disbelieve the employer’s articulated legitimate
reasons;  or (2) believe that an invidious discriminatory reason was more likely than
not a motivatingor determinative cause of the employer’s action. . .  [A] plaintiff
whohasmadeoutaprimafaciecasemaydefeatamotionfor summaryjudgmentby
either(i) discreditingtheprofferedreasons,eithercircumstantiallyor directly,or (ii)
adducingevidence,whethercircumstantial or direct, that discrimination was more
likely than not a motivating or determinative cause of the adverse employment
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action. . . [T]he non-moving plaintiff must demonstrate such weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictions in the employer's
profferedlegitimatereasonsfor itsactionthatareasonablefactfindercouldrationally
find themunworthyof credenceandhenceinfer thattheemployerdidnotactfor [the
asserted] non-discriminatory reasons.

Id. at 764-765(internal quotations and citations omitted).  Furthermore,  “[t]o discredit the

employer’sprofferedreason,the plaintiff cannotsimply showthat the employer’s decision was

wrongormistaken,sincethefactualdisputeatissueis whetherdiscriminatoryanimusmotivatedthe

employer, not whether the employer is wise, shrewd, prudent, or competent.”  Id. at 765. 

TheCourtfinds thatPlaintiff hasnotcomeforwardwith competentevidence,asdefinedin

Fuentes, to demonstratethat a genuineissue of fact exists as to pretext.  While Plaintiff’s

Memorandumis rampant with assertions that the actions of Ms. Johnson, Dr. Williams, and Mr.

Fedorijczukweremotivatedby racismandretaliation,the recordprovidesno support for these

assertions.  As described previously (seesupraPart III.C), Plaintiff provides no specific record

citationsto supporthercharges,andtheCourt’soverallreview ofthedepositionsprovidedresults

in theconclusionthatthechargesareunfounded.  Bare assertions of discriminatory motives do not

meettheFuentesstandard.  Moreover, Plaintiff has utterly failed to demonstrate any weaknesses,

implausibilities, inconsistencies, incoherencies, or contradictions in Defendant’s proffered legitimate

reasons for its conduct with respect to Plaintiff’s termination.

Because Plaintiff has failed to submit any evidence which tends to negateor cast doubt on

Defendant’sprofferedlegitimatenon-discriminatoryreasonsfor itsaction,shehasfailedtomeether

Fuentesburdenof persuasion.  Accordingly, the Court will grant Defendant’s Motion for Summary

Judgment and will grant judgment in favor of Defendant and against Plaintiff.

An appropriate Order follows.



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DR. KATE OSUALA,       )
      )

               Plaintiff,       )
      )

         vs.       ) CIVIL ACTION No. 00-98
      )

COMMUNITY COLLEGE OF       )
PHILADELPHIA,       )

      )
               Defendant.       )

ORDER

AND NOW, this       day of August, 2000, upon consideration of Defendant’s Motion for

SummaryJudgment(Doc. No. 25), Plaintiff’s Responsethereto(Doc. No. 27), andDefendant’s

Reply (Doc. No. 38), IT IS HEREBY ORDERED  that:

1. Defendant’s Motion (Doc. No. 25) is GRANTED ;

2. Judgment is GRANTED  in favor of Defendant and against Plaintiff; and

3. The Clerk of Courts shall close this case for statistical purposes. 

BY THE COURT:

______________________
  John R. Padova, J.


